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feasibility of a site visit given ongoing insecurity and the threat of 
violence in the CAR. In the submissions that followed, the 
Prosecution, Defence, and the Office of the Legal Representative 
of Victims all agreed (to varying degrees) that at least part of the 
trial should be held in Bangui in order to bring the judicial process 
closer to victims.5 In spite of the parties’ views, however, the Trial 
Chamber rejected the request to hold part of the trial in situ, citing 
safety, efficiency and effectiveness concerns.6  

This decision left me puzzled and frustrated. Why, if all 
parties to the case agree that it would be in the interest of justice 
to hold at least part of the trial in Bangui, did the Trial Chamber 
reject the request? What good is justice served if it is not visible to 
affected communities? It is within this timely context, and the 
aforementioned research gap, that I became interested in better 
understanding in situ proceedings, their legal basis, and what they 
have to offer the project of international justice. 7 

At the same time as I was grappling with the Kani in situ 
decision, I was also learning about the technicalities of the Rome 
Statute system. One particular concept that piqued my interest 
was the concept of ‘complementarity,’ which came up frequently 
in my research. As one of the core principles of the Rome Statute, 
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International Criminal Court (ICC) and domestic criminal justice 
systems together.”9 

As I began to research complementarity more, I learned that 
it was not as simple as a concept as the Rome Statute suggested 
on a prima facie basis. There exists a vast body of literature on 
complementarity and what it means for the Court. In particular, I 
came across the idea of ‘positive complementarity,’ which refers 
to the idea that the Court has a positive obligation to support 
domestic accountability efforts. In one text that I came across on 
positive complementarity, Carsten Stahn appears to take a 
particular interest in the link between in situ proceedings and 
positive complementarity: “the Court may consider holding on-site 
proceedings as part of a strategy on ‘
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principle. 13  This was followed by a proliferation of academic 
publications which highlighted the concept of ‘positive 
complementarity,’ which refers to the idea that the Court and 
domestic jurisdictions may complement each other not only in a 
negative sense (i.e. through the ‘residual’ jurisdiction of the Court) 
but also in a positive fashion, particularly through mutual 
assistance, interaction, and encouraging domestic prosecutions.14 
The policy objective that positive complementarity serves is “to 
contribute to the effective functioning of national judiciaries.”15  

Notable ICL scholar William Burke-White took this view even 
further through his theorization of the concept of ‘proactive 
complementarity’ which he refers to as the process of “[utilizing] 
the full range of legal and political levers of influence available to 
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Prosecutor Khan's remarks, the OTP reiterated in its 2016–2018 
Strategic Plan that while it will not act as a development agency, 
it can contribute to positive complementarity through the sharing 
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governments on issues of complementarity. 34  This includes 
statutory provisions which enable both the Prosecutor and States 
to collaborate. For example, Articles 54 sets out Prosecutor’s 
powers with respect to investigations and empowers them to “seek 
the cooperation of any State or intergovernmental organization 
or arrangement in accordance with its respective competence 
and/or mandate” and to “enter into such arrangements or 
agreements, not inconsistent with this Statute, as may be 
necessary to facilitate the cooperation of a State, 
intergovernmental organization or person.”35 

Conversely, the Rome Statute also creates a range of 
obligations for States that Burke-White argues may provide a 
legal foundation for positive complementarity. Many examples 
can be found in Part 9 of the Rome Statute, which focuses on 
International Cooperation and Judicial Assistance. Some 
examples include States’ duties to cooperate with the Court’s 
investigations,36 and their duties to have appropriate procedures 
under its national law to facilitate this cooperation.37 Overall, by 
drawing on various articles of the Rome Statute, Burke-White 
suggests that is, at the very least, a statutory framework in place 
that could enable a policy of positive complementarity to be 
employed by the OTP and the Court more broadly.   

Finally, Burke-White suggests that the Prosecutor may have 
implied powers to endorse positive complementarity. In particular, 
he argues that the Rome Statute’s creation of an independent OTP 
recognizes that it may have to take actions consistent with the 
Statute, but not expressly stated in it, in order to fulfill its duties.38 
His second argument is that the object and purpose of the Rome 
Statute suggest an inherent authority of the Prosecutor that goes 
beyond enumerated power in order to fulfill the Rome Statute’s 
mandate: to end impunity. 39  Together, these two elements 
“[provide] the Prosecutor with a strong—if indirect—legal basis for 

 
34 See ibid at 67.  
35  Rome Statute, supra note 12, arts 54(3)(d),(e); see also Burke-White, 
“Implementing a Policy”, supra note 15 at 68. 
36 See Rome Statute, ibid, art 86. 
37 See ibid, art 88. 
38 See Burke-White, “Implementing a Policy”, supra note 15 at 68–69.  
39 See ibid at 69.!!
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basis rests in Articles 3, 4, and 62 of the Rome Statute, as well as 
within the Rule 100 of the Court’s RPE.  



https://iwpr.net/about/people/sonia-nezamzadeh


http://www.nytimes.com/2011/09/01/opinion/what-to-do-with-qaddafi.html?_r=1
http://www.nytimes.com/2011/09/01/opinion/what-to-do-with-qaddafi.html?_r=1
https://justiceinconflict.org/2011/08/26/having-cake-and-eating-it-too-an-icc-trial-in-libya/
https://justiceinconflict.org/2011/08/26/having-cake-and-eating-it-too-an-icc-trial-in-libya/
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members of the Special Criminal Court in 2016–2017.56 Had an 
in situ proceeding been approved in the CAR which overlapped 
with the Wayamo project, there could have been potential to 
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iii)! Promotes Restorative Justice and Reconciliation 

The final contribution of in situ proceedings to positive 
complementarity is its potential to promote restorative justice, 
reconciliation, and deter future crimes.  

A major shortcoming of ICL, or criminal law more broadly, 
is its inability to address the social ‘ruptures’ that are created 
during and after conflict. In response, some scholars, such as 



Positive Complementarity as Justice? The Case for International 
Criminal Court Proceedings In Situ 

 

– 23 – 

concerned state and has the potential to contribute to the Court’s 
larger role in deterring the commission of future crimes. 

 

IV. Kani, Ntaganda, and Ongwen: An Analysis of 
In Situ Rejections 

 

The preceding analysis has demonstrated the contributions 
that in situ proceedings can make to advancing positive 
complementarity, as well as the project of international justice 
more broadly. Why then, given its potential, have requests to hear 
proceedings in situ been 
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The request in this case was different from all other in situ 
requests that have come before the Court’s Trial Chambers insofar 
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The approach appears out of hot air and enables the Chamber to 
quickly dispose of the request and decide against in situ. 

In terms of safety, the Chamber argues that it is not possible 
to have Kani travel to Bangui for fear he will flee, nor is it possible 
to ensure that testifying victims will be protected in the course of 
proceedings. 73  Turning to efficiency, the Chamber makes 
speculative claims that “holding hearings in Bangui would likely 
require an enormous logistical and resource commitment in terms 
of mobilising the necessary personnel, transporting the necessary 
equipment and securing lodging and work facilities for all” 
(emphasis added).74 They do not provide any figures to support 
this claim, nor do they ask the Registry to conduct an assessment 
into logistics, as they have done in other situations. Finally, in 
terms of effectiveness, the Chamber suggests that the objective of 
bringing the Court closer to the victims and the affected 
communities may not be fulfilled since, given the given the safety 
and logistical concerns highlighted, “it may be difficult for a 
significant number of victims and the general public to be present 
at the trial.”75 Although victims’ safety concerns are based on 
evidence submitted, the Chamber does not explain why logistical 
concerns, which they did not elaborate on, would impact the 
ability of victims to be present at trial.  

It is not my intention to suggest that there were not (and are 
not still) pressing and substantial concerns that should have 
hindered the Chamber from hearing the opening of the trial in the 
CAR. However, the unprincipled and unsubstantiated legal 
reasoning employed by the Chamber ought to be challenged. The 
entire decision is marred with speculative claims and ultimately 
does not contribute to a principled understanding of Rule 100 RPE. 
Given what is at stake when deciding in situ proceedings, namely 
supporting positive complementarity and international justice 
more broadly, there remains a crucial need for the Chamber to 
consider such requests on a principled basis.  

 
73 See ibid at paras 12–15. 
74 Ibid at para 16. 
75 Ibid at para 17.!!
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Many of the issues in the Kani decision are not new and 
have plagued in situ decisions for years. The next case, The 
Prosecutor v. Bosco Ntaganda, provides an example from 2016.  

 

B.! The Prosecutor v. Bosco Ntaganda 

Bosco Ntaganda, a former Congolese rebel commander, 
appeared before the ICC from 2015 to 2018, where he faced 18 
counts of war crimes and crimes against humanity which were 
allegedly committed during an internal armed conflict in the Ituri 
region of eastern DRC between 2002 and 2003. In July 2019, he 
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strategy, and a cost overview.78  The Registry concluded in its 
second report that it would be feasible to hold the opening 
statements in Bunia, subject to outstanding issues being resolved.79   

In spite of the Prosecution and Defence both having 
reservations about holding part of the hearing in situ, the Trial 
Chamber recommended in March 2015 that the Presidency 
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what factors they considered in making their recommendation to 
the Presidency.86 In other words, the Presidency takes what was a 
factual recounting of the finding of the Trial Chamber in Ruto and 
Sang and transforms this into what they claim is the authoritative 
test for determining in situ requests under Rule 100 RPE. If the 
Presidency wanted to introduce the Ruto and Sang factors as the 
key ones to be considered when deciding on in situ proceedings 
under Rule 100 RPE, they could have done so. However, treating 
them as authoritative, without justification as to why this is the case 
and with little more than a “see also” citation to justify doing so, 
is not satisfying and does not sufficiently contribute developing a 
principled basis upon which to decide in situ requests. 

 

C.! The Prosecutor v.!Dominic Ongwen 

Finally, of the three cases highlighted in this paper, the 
decision to reject holding the opening statements in situ in The 
Prosecutor v. Dominic Ongwen is the most perplexing and 
unsatisfying. 

Dominic Ongwen, Brigadier General of the Lord’s 
Resistance Army (LRA) in Uganda, was charged by the ICC of 70 
counts of crimes against humanity and war crimes committed 
between July 2002 and December 2005 in northern Uganda. In 
February 2021, he was found guilty of 61 of these counts and he 
was sentenced to 25 years imprisonment as a joint sentence for 
all of the guilty counts. 

While all of Ongwen’s trial was ultimately held in The Hague, 
the Prosecution, Defence, and both teams of legal representatives 
of the participating victims had invited the Chamber to consider 
holding the trial’s openings statements in Gulu, Uganda.87 In July 
2016, in response to this invitation, the Trial Chamber rejected the 
request in a short, five-page decision.  

 
86 See ibid at paras 11–12.  
87  See 

ibT 0  0.24 6 0 602 cm BT.24 0 46 0 f644.929 -1974
Tm /TT7 ( ) ] TJ ET
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