


Established in September 2005, the Centre for Human Rights and Legal
Pluralism (CHRLP) was formed to provide students, professors and the
larger community with a locus of intellectual and physical resources for
engaging critically with the ways in which law affects some of the most
compelling social problems of our modern era, most notably human
rights issues. Since then, the Centre has distinguished itself by its
innovative legal and interdisciplinary approach, and its diverse and
vibrant community of scholars, students and practitioners working at
the intersection of human rights and legal pluralism. 

CHRLP is a focal point for innovative legal and interdisciplinary research,
dialogue and outreach on issues of human rights and legal pluralism.
The Centre’s mission is to provide students, professors and the wider
community with a locus of intellectual and physical resources for
engaging critically with how law impacts upon some of the compelling
social problems of our modern era. 
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Introduction 
We call upon the Government of Canada, on behalf of all 

Canadians, to ... [r]enew or establish Treaty relationships based 
on principles of mutual recognition, mutual respect, and shared 

responsibility for maintaining those relationships into the future.1 

 

 During the summer of 2021 I completed a remote 
internship with the Indigenous Law Centre at the University of 
Saskatchewan. Although my first year of law school had sparked 
an interest in learning more about Indigenous legal orders, I felt 
like I knew very little and was anxious to discover what tasks I 
would be assigned. Consequently, I was both excited and 
overwhelmed when asked to help design a course proposal on 
Indigenous perspectives on Treaty. I understood that “treaties’ 
intentions [could] only be discerned by understanding the larger 
framework of Indigenous governance and legal traditions,” which 
I felt I had barely begun to do.2 I also understood that these legal 
traditions themselves were only comprehensible 
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would risk translating the laws and legal traditions through an 
inappropriate cultural lens.”4 

I was also encouraged to know that the Supreme Court of 
Canada had committed itself to reconciliation and to similar work 
of understanding, stating in R v. Van der Peet, “[i]n assessing a 
claim for the existence of an aboriginal right, a court must take 
into account the perspective of the aboriginal people claiming the 
right.”5 Regarding treaty relationships, the Court has clarified that 
the terms of treaty “must be interpreted in the sense that they 
would naturally have been understood by the Indians at the time 
of the signing,” 6  and that “[i]n determining the signatories’ 
respective understanding and intentions, the court must be 
sensitive to the unique cultural and linguistic differences between 
the parties.” 7  Yet, as I read these and other cases, I was 
disheartened to see the courts struggle to avoid what appeared 
to me to be translation of Indigenous perspectives through an 
inappropriate cultural lens. This caused me to reflect on whether, 
and how deeply, the courts can engage with Indigenous 
perspectives, and what role they could play in establishing and 
maintaining respectful relationships. 

 This essay represents the bringing together of these two 
strands: my own attempt to understand Indigenous perspectives 
on treaty, as well as my questioning of whether and how 
Canadian courts take into account Indigenous perspectives in a 
way that fosters respectful relationship. I begin with a brief note 
on who I am, followed by a description of the analytical method 
I use and a sketch of its application to Canadian state treaty 
paradigms. I then overview my understanding of the treaty 
paradigms and corresponding normative framework of the 
Indigenous peoples I focus on, before turning to Canadian courts. 
After identifying two principles of reconciliation, I argue that there 

 
4 Sarah Morales, “Locating Oneself in One’s Research: Learning and Engaging 
with Law in the Coast Salish World” (2018) 30:1 CJWL 144 at 149. 
5 R v Van der Peet, [1996] 2 SCR 507 at para 49, 137 DLR (4th) 289 [Van der 
Peet]. See also R R R a.3 (a ) 8 ( )
8 ((ed)T Q q 0.24 0 0 0.24 8.3906 593.7694 cm BT -0.0081
Tc 38 0 0 38 1411.47 549)
2 Tm /TT8 1 Tf [ (ee ) -56 (I -1 (9) 3 (9) 3 (6) 3 (7) ]
( (2t) -1 9) 3 ((2t) -1 C) 5 (R) 3 ( ) 11 (5)) -1 97

..
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[t]he Elders of the Dene, Cree, 
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If a lifeworld provides a vision of existence, belonging, and 
freedom, the next level, constitutionalisms, provides the form and 
logic that this vision takes in constituting political community.17 

 Constitutionalisms remain conceptual frameworks, and 
their normativity is enacted through legal institutions and law. 
Mills defines legal institutions, the third level, as “the assemblage[s] 
of processes and institutions a society uses to generate or adopt, 
interpret and modify, and destroy law.”18 

Finally, law——
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autonomy is protected through justice, or the enforcing of rights 
and remedies.26 

 The constitutional logic that then orders political community 
around this vision of belonging and freedom is one of agreement, 
and the form that this takes is contract. Mills explains that, 

[a]s a species of contract, liberal political community is a 
standing agreement between community members. There 
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Indigenous Treaty Paradigms 
 When seeking to learn about the normative context for the 

treaty paradigms of the Indigenous peoples surveyed, Elder 
Jimmy Myo insisted that “[y]ou cannot begin to understand the 
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to mine.” 34  Finally, this interdependent existence is sustained 
through gift: 

All the things that First Nations required for survival were 
given to them by the Creator, whether reflected by the life-
giving and life-sustaining forces represented by sun, water, 
grass, animals, fire, or Mother Earth.35 

Elder Bart McDonald shares that “[t]he land is who we are. The 
wildlife provides for us. Fish, water, trees, everything, the plants, 
all the animals, all the beings of the Earth all provide for us.”36 

 This ontology of interdependence structures an 
understanding of belonging in which political community need not 
be formed, but instead always already exists, and is comprised of 
all relations——not simply humans. 37  Cardinal and Hildebrandt 
state that “[t]he Elders maintain that the land belongs to their 
peoples as their peoples belong to the land. The land, waters, and 
all life-giving forces in North America were, and are, an integral 
part of a sacred relationship with the Creator.”38 Further, since 
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 According to my understanding, it is this lifeworld vision—
—of belonging in an always-existing interdependent political 
community, with freedom found through being part of “the 
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former councils.”56 Crucially, the ceremonies, deliberations, and 
shared understandings created in Council were not separate from 
treaty, but integral to the treaty relationship.57 

 Of central importance within Council was smoking of the 
calumet pipe, which created and renewed a sacred bond of 
kinship. One historical source states that 

the meaning of the pipe and also of the belt of wampum was 
that these were a pledge of everlasting peace and bound 
the brothers to help anyone of them that might be in 
trouble ... [making] an eternal brotherhood.58 

Williams states that “smoking the sacred pipe enabled treaty 
partners to speak truthfully and to listen to each other closely, just 
as relatives would.”59  Further, the pipe grounded this kinship 
relationship in the earthway: 

In the pipe ceremony, treaty parties signified their oneness 
in the undertaking that nations represented in the treaty 
would place their new relationship created by treaty in the 
hands of the Creator.60 

 This relationship grounded in the earthway was also 
created through the institution of adoption and taking on of kinship 
roles. As Elder Musqua states, “[t]he Queen has adopted [First 
Nations] as children ... a joint relationship will come out of 

 
56 Peter Jones / Kahkewaquonaby, “Councils” in History of the Ojibway Indians; 
with Especial Reference to Their Conversion to Christianity (London: A.W. 
Bennett, 1861) 105. 
57 See Heidi Kiiwetinepinesiik Stark, “Respect, Responsibility, and Renewal: The 
Foundations of Anishinaabe Treaty Making with the United States and Canada” 
(2010) 34:2 Am Indian Culture & Research J 145 (“the Anishinaabe understood 
the entire council deliberations as the treaty” at 149). 
58 Kawbawgam, “The League of the Four Upper Algonquian Nations” in Arthur 
P Bourgeois, ed, Ojibwa Narratives of Charles and Charlotte Kawbawgam and 
Jacques LePique, 1893–1895 (Detroit: Wayne State University Press, 
1994) 112. 
59 Williams, supra note 44 at 76. 
60 Cardinal & Hildebrandt, supra note 11 at 31. See also Mills, Miinigowiziwin, 
supra note 14 (“
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such like words of course, for which our People too readily 
adopt & insert a Word verry different in signification, and 
never intended by the Indians without explaining to them 
what is meant by Subjection.65 

The language used in council also served to ground this 
kinship relationship in the earthway. Alexander Morris regularly 
adopted language invoking Creation when negotiating the 
numbered treaties, st
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not even worth listening to.”69 William Johnson himself called gift 
giving “the surest method of proving the reality of Words to 
Indians.”70 As I understand it, this giving of gifts——rather than 
being the object of treaty and taking the form of bargained 
exchange——was to “expand social relations” by demonstrating 
that the parties would take care of each other’s needs.71  

In summary, institutions of council, peace pipe, adoption of 
kinship roles, sacred language, and gift giving served to create 
and maintain kinship ties, grounded in the earthway, and 
committed the parties to meet each other’s needs through sharing 
of gifts. 

Regarding the final level of legality, law——since what is 
being coordinated is mutual aid and kinship, rather than contract—
—does not take the form of rules or agreement on set material 
exchange, but instead is deliberation on how to best share our 
changing gifts and have our changing needs met within 
relationship. As Mills states, “inaakonigewin and 
dibaakonigewin——‘law’ for Anishinaabeg—[is] a process of 
careful decision-making: a process of forming legal judgments. 
Rooted law is deeply deliberative.”72 Yet, despite the contingent 
nature of this deliberative social coordination, the way treaty 
relationship was to be lived out was still understood to adhere to 
certain principles.  
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[the Creator] required that First Nations peoples maintain a 
connectedness to Mother Earth and all of her life-sustaining 
forces. The Elders understood that, through the treaties, the 
British Crown undertook to respect the ‘way of life’ of the 
First Nations and not interfere with their belief systems.79  

Finally, treaty relationship was meant to be living, and thus 
to be renewed constantly. Williams states that “treaty partners 
were obligated to renew the bonds of connection created by their 
relationship. Renewal, in fact, was regarded as a continuing 
constitutional obligation of treaty partners.”80 As Elder Fred Kelly 
states, “it was to be dynamic, it was to be adaptive. It was to be 
continuing, until the Creator decides otherwise.”81 Mills explains 
that, 

[b]ecause mutual aid relationships are always in flux, 
they’re in constant need of renewal. Treaty peoples seek to 
attend to changes in their respective gifts and needs through 
regular gatherings enabling communication and adaptation 
in their relationship.82 

A central insight from this is that written terms specifying gifts given, 
“merely reflect the respective needs of the parties at one moment 
in time” and were never meant to be determinative of what mutual 
aid sharing would consist of in the future.83  

Thus far, I have presented my understanding of two 
minimalist visions of treaty that stem from their corresponding 
legalities: one as an agreement comprised of rights and 
obligations to be enforced by courts; another as a living 
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Principles of Reconciliation 

 First, if “reconciliation [is] an ongoing process of 
establishing and maintaining respectful relationships,”84 a central 
tenet of this respectful relationship would be to seek first to 
understand each community’s treaty paradigm on their own terms, 
according to their own legality. Coordinating treaty between 
legalities would then recognize and respect difference at every 
cascading level and take the form of careful dialogue between 
constitutional orders. As Gordon Christie states, 

[r]ecognition and acceptance of strong forms of legal 
pluralism require that matters unfold through dialogue, as 
each source of legal and political authority must be 
persuaded to act, since ex hypothesi no one source of 
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Hobbes, that aboriginal life in the territory was, at best, ‘nasty, 
brutish and short.’ ”94 

Canadian courts have largely moved on from this rhetoric 
and have developed more flexible interpretive principles in which 
treaties are seen as sui generis,95 are meant to be interpreted for 
the common intention of the parties in a culturally-sensitive way,96 
and “should be liberally construed and ambiguities or doubtful 
expressions should be resolved in favour of the aboriginal 
signatories.”97 Further, due to honour of the Crown, courts assume 
that the Crown intends to keep its promises,98 and enforce a duty 
to consult when an Aboriginal or treaty right is potentially 
impacted. 99  However, despite these important gains, other 
substantial impediments to reconciliation remain. 

 

Imposed Nature 

First, Canadian courts having jurisdiction to resolve treaty 
disputes was not a shared understanding of treaty but was 
unilaterally imposed.100 Even within a liberal constitutionalism, it 

 
94 Delgamuukw v British Columbia, 79 DLR (4th) 185, 1991 CanLII 2372 (BC 
SC). 
95 See Marshall v Canada, supra note 7 (“Aboriginal treaties constitute a unique 
type of agreement and attract special principles of interpretation” at 78(1)). See 
also R v Sundown, [1999] 1 SCR 393 at para 24, 170 DLR (4th) 385 [Sundown]; 
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cannot be said that Indigenous peoples consented to the 
jurisdiction of the courts: they were not included within 
confederation talks, nor were they represented within the 
legislature when the Supreme Court was created, since they had 
no right to vote. 101  Although it could be argued that parties 
choose to go before the courts for civil actions, this is irrelevant 
for a large proportion of treaty jurisprudence which are criminal 
cases in which a treaty right was asserted as a defence.102  

Also unilaterally imposed is the courts’ adversarial structure. 
While this form of dispute resolution may be functional for 
exacting the performance of terms of a contract or seeking 
remedy for a breach, it is antithetical to resolving disputes in a 
way that promotes harmony and care in ongoing kinship 
relationships. As Harold Johnson states, 

[w]e cannot kill the differences between us by fighting each 
other ... If we let ourselves get caught up in the adversarial 
process, we will remain adversaries forever. A judge’s 
decision, even a Supreme Court decision, does not resolve 
differences. In the adversarial system, there are always 
winners and losers. The loser who is forced to live with the 
decision rarely walks away without vowing retaliation.103 

 Speaking to the frustration of this imposed nature, Johnson 
explains that, 

[w]hen my family asserts its understanding, your policy 
analysts insist that it be restated in terms of their own 
structural requirements. Only when we fill in the proper 
forms, only when we conform to the rules of your structures, 

 
to my own justice system? Your courts, of whatever jurisdiction, competent or not, 
are still your courts. A court of competent jurisdiction would have to be a court 
established by treaty” at 98–99). 
101 See Jeremy Webber, The Constitution of Canada: A Contextual Analysis 
(Oxford: Hart Publishing, 2015) (the Supreme Court was created by statute in 
1875 and became the final court of appeal in 1949 (at 120); Indigenous people 
with status under the Indian Act gained the right to vote in 1960 (at 177)). 
102 
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only when we prostrate ourselves to your structures and 
your superiority is our voice allowed to be heard.104  

The Supreme Court itself has affirmed the damage of 
unilateral imposition to reconciliation, stating, “unilateral Crown 
action ... not only ignores the mutual promises of the treaty, both 
written and oral, but also is the antithesis of reconciliation and 
mutual respect.”105 

 

Contractarian View of Treaty 
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rather than treaty partners by allowing unilateral Crown 
infringement of these rights.110 

Thus, from my understanding, the Court’s flexible, sui 
generis principles of interpretation do not cultivate respectful 
dialogue across legalities, but instead assimilate Indigenous 
understandings into an imposed contractarian form of treaty; 
Indigenous perspectives serve to clarify the terms of this contract 
but are not allowed to call into question the universality of this 
contractual constitutionalism. This assimilation, from my 
perspective, is overt colonial violence and directly conflicts with 
the first principle of reconciliation—that of respectful constitutional 
dialogue, recognizing differences—stated earlier. 

 

Sovereignty 
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Within a liberal legality, the ample scholarship which 
supports the contention that Indigenous peoples understood 
assertions of sovereignty as kinship terms, 113  along with the 
rigorous dispute that sovereignty was every accepted by Elders,114 
would render these contractual terms void for a lack of consensus 
ad idem. If sovereignty was not ceded, then either the Crown 
obtained sovereignty fraudulently or had the right and capacity 
to unilaterally assert sovereignty due to doctrines such as terra 
nullius. 115  The Court seems sensitive to this, and therefore in 
Tsilhqot’in Nation emphatically states that terra nullius never 
applied in Canada. 116
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Location Within a Liberal Legality 

Finally, all these issues——the courts’ history of racism, 
imposed nature, reliance on a contractarian logic and Crown 
sovereignty——point to a central problem inhibiting courts from 
rendering judgment in a way that furthers reconciliation: the courts 
are incapable of being fully respectful of both legalities because 
they do not sit over and above the legalities of Canada and 
Indigenous peoples. Rather, they themselves depend on one of 
these legalities for their legitimacy; they themselves are institutions 
situated within this inter-legality dialogue.125 Mills states that 

[t]he courts are an institution internal to Canada’s 
constitutional order and, as creations by and under its 
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legal fiction is created whereby such relationships are reduced to 
contracts.”128  

What Courts Can Do 
If the courts’ current approach to rendering judgment on 

treaty is not conducive to reconciliation, this does not mean that 
they are powerless to take any positive action. In this section, I 
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more amenable to being responsive to the multiple legalities 
involved in treaty.134  Yet, from my perspective, this approach 
follows the same assimilationist logic of the Supreme Court and 
simply provides another method of correcting contractual defects, 
thus imposing a contractarian constitutional logic as the sole norm 
and perpetuating colonial violence against Indigenous 
constitutionalisms.135  

Incorporation of Indigenous Law into Jurisprudence, 
Increasing Representation 

Another option would be to pursue a form of legal hybridity, 
in which the courts increase representation of Indigenous peoples 
within the judiciary,136 require judges to learn about Indigenous 
law, either on the land with Elders137 or by applying a common 
law analysis to stories,138 derive a hybrid body of common law 
based also on Indigenous languages and values,139 and interpret 

 
134 See ibid (“[t]he provisions that establish co-
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aboriginal and treaty rights with reference to Indigenous legalities 
rather than the common law.140 

This development of a shared body of law to be interpreted 
within courts by culturally competent judges has such immense 
support that engaging with it thoroughly is beyond the scope of 
this essay. Braiding of legal orders could unhinge the courts’ 
narrow contractual understanding of treaty and lead towards a 
jurisprudence that allows for more cooperation and even 
encouragement of relationship with the land. However, this 
increased representation of Indigenous peoples and laws would 
not address how the courts’ structure itself is conditioned by a 
liberal constitutionalism and I fear that the necessary translation 
to make this work——of law into set rules and rights to be enforced 
by a judge rather than careful decision in relationship——could 
hinder the integrity of Indigenous law. As Mills states, “[o]ne may 
be able to translate distinct content across common logics, but 
translating across distinct logics just makes no sense: a logic is by 
definition the thing through which sense is made.”141 I worry that 
hybridity within the courts runs the risk of affirming the colonial 
premise that the only normative basis for reconciliation allowed 
by the state is the removal of Indigenous law from its legality and 
assimilation within supreme Canadian institutions, rather than 
coordination between distinct legalities.142 Gordon Christie states 
that, “[i]f we began this exercise by imagining that the Canadian 
state and its courts engage in braiding laws the way we might 
imagine a single person braids a rope out of materials on hand, 
[then] we would then have to begin with the notion the state has 
control over Indigenous law.”143 

 

 
140 See Gunn, supra note 137 (“[t]o implement UNDRIP, Canadian constitutional 
law must shift in its approach to defining Indigenous peoples’ rights toward 
ensuring that the rights are defined according to Indigenous peoples’ legal 
traditions” at 141). 
141 Mills, Miinigowiziwin, supra note 14 at 28. 
142 See Finch, supra 
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understanding of treaty through dialogue,153 could declare the 
court as situated within one legality and therefore limited in how 
it can engage with treaty difference, or perhaps even encourage 
the development of shared institutions for resolving disputes.154 
Although this remedy carries with it no coercive authority and 
renders the courts a relatively minor actor within living out the 
treaty relationship, perhaps this is the point and its humility itself 
could contribute to reconciliation.  

Conclusion 
 Using Mills’s 
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treaty is the relationship itself, not the (always contingent) 
exchange of goods and services it empowers at any given 
time. It follows that disputes arising are not to be managed 
by judges analysing a claimed breach of terms. They must 
be managed politically, as matters of citizenship.155 

Yet this does not mean that judges themselves have no role to play 
in reconciliation. Instead, if treaty is a relationship to be lived, 
they——like me and all Canadians——can seek to personally 
practice the identified principles of reconciliation every day. I 
have little to offer in terms of directives for what this could look 
like but can share what I am seeking to practice personally.  

First, I take heed from James Sákéj Youngblood Henderson, 
who states that 

[t]he first step in generating a comprehensive Canadian 
sense of belonging must be found in learning and protecting 
its diverse ecology rather than in narrowly conceived 
political or cultural thought.156 

I am learning that part of this means learning the names of my 
non-human relatives within the rooted community all around 
me.157 I am also coming to see this community as the basis for any 
shared human political community. As Gary Potts states, 

[w]e’re not demanding that non-native people learn our 
language, dress like us and be like us. We’re saying we 
have a fundamental commonality that we need to address. 
Our commonality is the land and how we’re going to use 
the land for future generations.158 

 Second, I can take some basic first steps towards a mutual 
aid relationship with my treaty relatives by seeking to learn. As 
Victoria Wells states,  

I’ll know that reconciliation is happening in Canadian 
society when Canadians, wherever they live, are able to say 

 
155 
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the names of the tribes with which they’re neighbours; 
they’re able to pronounce names from the community, or of 
people that they know, and they’re able to say hello, 
goodbye, in the language of their neighbours. ... That will 
show me manners. That will show me that they’ve invested 
in finding out the language of the land [on] which they 
live.159 

 In learning about Indigenous understandings of treaty 
within its proper legality, I have been encouraged to find a 
welcoming invitation to relationship. Given Aaron’s central 
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