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	 Established in September 2005, the Centre for Human Rights 
and Legal Pluralism (CHRLP) was formed to provide students, professors 
and the larger community with a locus of intellectual and physical 
resources for engaging critically with the ways in which law affects 
some of the most compelling social problems of our modern era, most 
notably human rights issues. Since then, the Centre has distinguished 
itself by its innovative legal and interdisciplinary approach, and its 
diverse and vibrant community of scholars, students and practitioners 
working at the intersection of human rights and legal pluralism.  
 
	 CHRLP is a focal point for innovative legal and interdisciplinary 
research, dialogue and outreach on issues of human rights and 
legal pluralism. The Centre’s mission is to provide students, 
professors and the wider community with a locus of intellectual and 
physical resources for engaging critically with how law impacts 
upon some of the compelling social problems of our modern era.

	 A key objective of the Centre is to deepen transdisciplinary 
collaboration on the complex social, ethical, political and 
philosophical dimensions of human rights. The current Centre 
initiative builds upon the human rights legacy and enormous scholarly 
engagement found in the Universal Declartion of Human Rights.
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	 The Centre for Human Rights and Legal Pluralism (CHRLP) 
Working Paper Series enables the dissemination of papers by 



	 This paper recognizes that in the human rights landscape, 
there will inevitably be conflicting rights that may never be 
able to be fully reconciled, or satisfactorily respected in all 
instances, and considers the ever-expanding body of human 
rights that are envisioned to be absolute. The case of prenatal 
genetic screening is used to illustrate this challenge of conflicting 
rights, and as a case where we can work on finding common 
ground and bridging the gap between the feminist and 
disability groups who are sitting in opposing camps on this 
issue. While we accept that rights cannot always be absolute, 
this paper seeks to find the common concerns and interests 
of these groups to work towards a practical solution that 
reduces the threat of rights infringements for both groups.	
Prenatal screening and selective abortion are viewed by 
feminist scholars as essential tools to facilitate free and informed 
reproductive choice. The disability community, however, views 
these technologies as a threat to their very existence, by failing 
to embrace the social model of disability, and a tool that serves 
a problematic underlying social purpose of eliminating persons 
with disabilities. This has fueled concerns that these technologies 
will reinforce existing social prejudices and stereotypes that 
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Introduction  

As technology has evolved, and access to more 
information during pregnancy through prenatal  screening has 
become widespread standard practice, this paper seeks to 
examine the human rights implications for two communities 
heavily invested in the outcomes of these technologie s. The 
feminist community is heavily focused on these technologies that 
have implications for  reproductive choice, while the disability 
community views these technologies as a threat to their very 
existence. Because of these competing interests, the feminist and 
disability activist communities take strong and opposing stances 
on these technologies. This paper will seek to use  this example of 
competing rights and competing interests to demonstrate the 
challenges faced by the 
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variety of groups seriously and implement their suggestions in a 
meaningful way. 

Disclaimer  

Arguments about genetics, or about genetic testing are 
frequently accompanied by a slippery slope argument that any 
kind of genetic testing will inevitably lead to a society of 
preferential sex selection, and a superhuman race of designer 
babies. Even when the argument is only about selective abortion 
in the case of disability, there is frequently an argument made that 
the kinds of conditions that will justify terminating a pregnancy will 
become increasingly less severe. As a tolerance for selective 
abortion increases, there is an argument that we will likely be able 
to find justifications for selecting out a wider range of people and 
conditions.1 This paper, however, will try to avoid the slippery 
slope arguments to the degree possible, and will attempt to focus 
on immediate concerns and the current state of affairs. This is, in 
part, due to the degree of scientific uncertainty that surrounds 
what these technologies will even be able to screen for, or identify 
in the future, and a hesitance to dive into discussions of 
hypotheticals, particularly given the number of real challenges 
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define an absolute right. This paper will use Allen Gewirth’s 
definition. He claims that, “A right is absolute when it cannot be 
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fundamental or absolute.7 While it may be possible to identify an 
irreducible core of several rights, including the right to life, 
prohibitions on slavery, torture and retroactive penal measures8, 
it is challenging to rank and classify rights that exist outside of this 
small core.  
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could be passed along hereditarily were prohibited from having 
children. In addition, “a ‘medical opinion on terminating the 
pregnancy’ is to be given in the event of foetal contraction of 
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increase prejudices among the non-disabled population.  

A fear of increased discrimination against the disabled is 
exacerbated by the worry that a reduction in the number of 
people with disabilities will be caused by prenatal screening. This 
fear is particularly common for those suffering from congenital or 
hereditary illnesses such as Down Syndrome (Trisomy 21), who 
express concern that their community will be completely wiped out 
as these technologies become increasingly more commonplace. 
Statistics on selective abortion after prenatal screening suggest 
that the vast majority of couples who discover that the fetus the 
mother is carrying will have down syndrome choose to abort.30 
While there are those who argue that these statistics show massive 
declines in the population of people with down syndrome, there 
is an argument to be made that these statistics only show part of 
the story. Prenatal testing is completely voluntary, and many 
couples choose not to have any testing. This means that the 
statistics about selective abortion only encompass the data of 
those who choose to undergo testing in the first place. 
Additionally, in the case of trisomy 21, these statistics fail to 
encompass the rising prevalence of this chromosomal abnormality 
due to increased risk factors. The likelihood of a fetus having 
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the creation of the CRPD, and its subsequent adoption by nations 
around the world are viewed as rights that are won temporarily, 
but there is always fear that those rights will be taken away. For 
some, the possibility of a reduction in the number of children being 
born with disabilities indicates that disability policies will be rolled 
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born healthy are injured or become disabled every day through 
carelessness, workplace accidents, and economic and healthcare 
mismanagement.35  

What are the primary concerns of the feminist community?  
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activists on this issue. The feminist movement has attempted to 
redefine what it means to be a woman in our world, and views 
reproductive choice as an essential part of this redefinition. Any 
suggestion that women should be forced or encouraged to carry 
a fetus to term that she does not want to, deeply offends the core 
of this movement. The criticism that has been fired at this 
movement is that women are perpetuating pro-eugenic and anti-
disability biases through prenatal testing, and selective abortion.37 
The feminist movement has responded defensively to these 
criticisms, and claimed that these disability activists are working 
alongside the far right wing anti-abortion activists, and claiming 
that “the right wing wants to force us to have defective babies.”38 
This is naturally an extreme stance, but represents the anger and 
frustration felt by many activists who feel as though the 
responsibility to prevent discrimination against people with 
disabilities should not fall on the shoulders of women by obligating 
them to carry fetuses to term and undermining their reproductive 
rights and autonomy.  

While the social model posits disability as a societal 
problem that is the responsibility of all, it is widely acknowledged 
that there are often not enough resources available to support 
those who with disabilities and their families. For women 
especially, the vast majority emotional labor, and uncompensated 
work with children and around the home falls on their shoulders.39 
While many women feel they would be able to love a child with 
a disability as they would love any other child, some women 
simply feel the burden is too great given the relatively small 
amount of aid available to them. Many women also feel that the 
added burden financially and emotionally could have the effect 
of detracting from the quality of life and the amount of attention 
given to other children in their families. It has been argued that 
for these reasons, “the births of children with disabilities all too 
often lead to the further oppression of women.” 40
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because the entire society would assume this care. The 
responsibility of caring for a child with a disability often does not 
end after childhood, and truly constitutes a lifetime commitment, 



 
 
(2019)   7:1    IHRIP WORKING PAPER SERIES 

— 23 — 

argument that selective abortion is based on negative perceptions 
of persons with disabilities, or what it is like to have a child with a 
disability, may fail to take into consideration the numerous 
r
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oppressed groups coming in seemingly irreconcilable conflict with 
one another. If we accept that the fundamental basis of these 
rights, and the underlying concerns of both sides cannot be 
reconciled, we are faced with a choice about what to do, and 
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the medical community and the disability community. Medical 
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argue that they are the only ones who can give accurate 
information about what it is like to live with a disability, and 
therefore the highly medicalized perspective offered to expecting 
mothers by physicians barely scratches the surface. Here, this 
paper will argue for a non-coercive and fully informed policy for 
mothers both considering prenatal screening, and those 
confronted with the choice of whether or not to continue with their 
pregnancy.  

Developing a non-coercive policy  

For mothers to receive complete and accurate information 
about disability causing genetic conditions, there is an important 
role for the disability community to play. Any policy for both 
prenatal screening, and post-screening decision making that is 
effective in being non-coercive, non-directive, and truly 
informative must be inclusive of the disability community and 
recognize the important role this community can play.  

In addition to providing another perspective to the debate 
theoretically, it is essential that parents deciding whether or not to 
continue with a pregnancy have access to speak to other parents 
who have raised children with disabilities, or to people with 
disabilities themselves. This will allow parents to have a better 
understanding of the conditions themselves, but also the quality of 
life that people with these conditions may be able to have. This is 
the only way that parents can gather accurate information from 
families who have been confronted with the same challenges, but 
also the joys that many families have identified in raising a child 
with disabilities. While the journey is undoubtedly different, many 
families describe the joy that their differently-abled children have 
brought to their lives and to the lives of their other children. This 
resource is essential for expecting parents, but also for healthcare 
providers who rarely interact with the disability community outside 
of the boundaries of the healthcare setting.  Many of these 
professionals could benefit from having their preconceptions 
about disability challenged by exposure to the disabled 
community outside of a hospital setting and by experiencing their 
capacity to lead meaningful and productive lives.  

While some disability scholars attempt to argue for a non-
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deciding to abort. This non-coercive approach envisioned by 
many disability activists seems to seek to prevent women from 
being coerced into aborting.57 While preventing this kind of 
coercion is important, it is equally important that women feel 
empowered to exercise their right to choose to terminate a 
pregnancy, should that be the path they choose. Abortion is 
already accompanied by deep feelings of guilt and shame, and 
any process that may inadvertently or otherwise seek to influence 
women to make one choice or another is problematic. Dixon 
argues from the disability perspective, stating that “the reality is 
no matter how many steps the medical profession takes toward 
improving the prenatal genetic process there will always be those 
who find it convenient to abort a fetus with a genetic anomaly. 
With choice comes free will and free will sometimes results in poor 
decisions.”58 These kinds of statements imply that there is a wrong 
choice here, and that abortion of a fetus with a disability-casing 
condition is the wrong decision. Any policy that begins from the 
perspective that there is a “wrong” choice that expecting mothers 
can make will almost certainly fail to be non-coercive in a way 
that could satisfy both movements interested in these technologies.  

 Any policy that seeks to truly be impartial, informative, 
and non-manipulative to women must emphasize presenting both 
sides of the story, by presenting women with the opportunity to 
discover the social and community services that would be 
available to them, as well as connecting them with families who 
have had similar experiences. It is important that conversations 
with physicians realistically present the potential medical 
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healthcare providers giving these services must be mindful of these 
challenges, while remaining sensitive to their responsibility to give 
families a full and accurate spectrum of information and the full 
range of perspectives from those best informed to offer it.  

Conclusion 

This paper has sought to acknowledge one of the 
challenges facing the human rights field in an era of ever-
expanding rights and obligations. The reality that there may be 
conflicting rights has become an inevitability, as demonstrated by 
the ethical and moral predicaments presented by prenatal testing 
and selective abortion. This example has demonstrated that both 
camps have legitimate and serious concerns about these 
technologies, and that these concerns place them almost 
completely at odds. While the theory of absolute rights presents 
rights as completely inviolable, and never able to be justifiably 
infringed upon, this paper recognizes that there will be conflicting 
rights that may never be able to be fully reconciled, or 
satisfactorily respected in all instances. This paper has sought to 
demonstrate that while there may be wide chasms of 
disagreement between feminist and disability groups on the 
underlying issues and principles of these screening technologies, 
there are always opportunities to attempt to meet in the middle. 
These solutions, while imperfect may serve to put both parties 
more at ease, and to facilitate protocols and practices for using 
these technologies that are more sensitive to the needs of different 
groups. This paper seeks to provide an example that may serve 
as a reminder that those issues that may appear so polarizing as 
to be irreconcilable on the surface should be explored more 
deeply to truly understand the interests and concerns of the parties 
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