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I. INTRODUCTION

As we approach the twentieth anniversary of the Americans with
Disabilities Act (ADA), I the disability community finds itself facing new
challenges and opportunities. The ADA has been amended to strenythen
its protections through the ADA Amendments Act (ADAAA); the
Obama Administration has expressed a renewed commitment to
disability rights; 3 and disability civil rights have been recognized
internationally through the UN Convention on the Rights of Persons with
Disabilities. 4  However, barriers to enforcement of disability rights
persist, negative public perceptions of disability rights linger, and many
courts remain committed to the old charity and medical models of
disability. 5

The Second Jacobus tenBroek Disability Law Symposium, held on
April 17, 2009 in Baltimore, Maryland, brought disability advocates
together from around the world to discuss "New Perspectives on
Disability Law: Advancing the Right to Live in the World." 6  The
Symposium carries on the legacy of Jacobus tenBroek, a constitutional
law scholar who introduced the concept that civil rights should extend to
Americans with disabilities, and who founded the National Federation of
the Blind.7 The Symposium brings together leading legal scholars,
policymakers, and practitioners in the field of disability rights to consider
current barriers to full inclusion of people with disabilities and to identify
legal and policy solutions.

'42 U.S.C. §§ 12101-12213 (2004).
2 Pub. L. No. 110-325, 122 Stat. 3553 (2008).
3 See The White House, Disability, http://www.whitehouse.gov/issues/disabilities/ (last visited Nov.
8, 2009).
4 Convention on the Rights of Persons with Disabilities and Optional Protocol, Dec. 13, 2006, 46
I.L.M. 443, available at http://www.un.org/disabilities/documents/convention/convoptprot-e.pdf.
5 For a prior review, see Peter Blanck, "The Right to Live in the World": Disability Yesterday,
Today, and Tomorrow, 13 TEX. J. C.L. & C.R. 367 (2008).
6 See Jacobus tenBroek Disability Law Symposium, http://www.nfb.org/nfb/LawSymposium.asp
(last visited Nov. 8, 2009).
'See National Federation for the Blind, http://www.nfb.org (last visited Nov. 8, 2009).
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education, employment, and access to goods and services. Part III,
inspired by the comments of 
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care. States must develop viable community-based options.
Because the federal government, through Medicaid 17  and

Medicare, 18 provides much of the funding that states use for long-term
care and health care services, as well as housing 19 for low-income,
elderly, and disabled individuals, the federal government influences and
encourages states to transition services from institutional to community-
based settings. The federal government also enforces Title II of the
ADA, including the integration mandate, and therefore shapes the ways
states move people with disabilities out of institutions. The Obama
Administration has the opportunity to shape policy and enforcement to
advance the integration of people with disabilities into their
communities.

The Administration has committed to make community integration
a priority, announcing on June 22, 2009, the "Year of Community
Living," led by a Coordinating Counsel at the Department of Health and
Human Services (HHS). 2 1  As part of this effort, HHS plans to fund
Aging and Disability Resource Centers in every state to help individuals
of all ages with disabilities understand, explore, and choose among the
various services that help them live in their communities. HHS will fund
efforts to strengthen partnerships between Aging and Disability Resource
Centers and hospitals in certain states to help people being discharged
receive assistance at home instead of in nursing homes. HHS will seek
public input into other options to reduce the barriers to community living

17 Federal Medicaid funding matches state expenditures for health care services for low-income

people. The minimum Federal Medical Assistance Percentage (FMAP) was 50% for 2004-2008.
For 2009, because of increases through the American Recovery and Reinvestment Act (ARRA), the
minimum FMAP is 56.2 %. CMS Information Related to the Economic Recovery Act of 2009,
Medicaid (2009), http://www.cms.hhs.gov/Recovery/09-Medicaid.asp. The FMAP for each state
varies from 56.2 % to nearly 76 %. Id.; see also Federal Matching Rate (FMAP) for Medicaid and
Multiplier (2009), http://www.statehealthfacts.org/comparetable.jsp?ind=184&cat=4 (last visited
Nov. 4, 2009). The Medicaid program serves approximately 60 million Americans annually. THE
HENRY J. KAISER FAMILY FOUNDATION, EXPLAINING HEALTH CARE REFORM: WHAT IS MEDICAID?

1 (2009), available at serves 
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for individuals with disabilities. 22

Ten years after Olmstead, concerns remain about the states'
capacities to provide community-living services to beneficiaries that
need and want such support. Many states are working to reform their
existing long-term-care delivery systems to build the community-based
infrastructure needed to deliver these services. To appropriately allocate
the resources essential to respond to needs, the federal government
should facilitate a uniform functional assessment of need across the
existing institutionalized populations in each state rather than simply
relying on medical diagnoses.

Furthermore, it is essential that people with disabilities living in the
community have access to competent assistance. The federal government
should encourage states to invest in their community-based-services
workforces and ensure access to competency-based training, living
wages, and benefits. Federal and state governments should also invest in
moving people from institutions to communities and in helping people to
continue living in their communities. Deinstitutionalization is not as
simple as opening doors and letting people out. Individuals need
community services and supports to assist them before and after they
leave an institution.

Federal and state governments can facilitate successful transition by
developing a cadre of community-living coordinators knowledgeable in
housing, personal assistance, transportation, employment, social, and
other services and programs that help people remain in, or successfully
transition to, their communities. These programs and services could be
based on "community village" models currently in place in a variety of
neighborhoods. 23  However, the need for additional infrastructure of
needs assessment, workforce development, and care coordination cannot
be used as an excuse to keep people in institutions. Many people
inappropriately remain in institutions and have been waiting ten years for
enforcement of the integration mandate from Olmstead.24

The federal and state governments also must adopt the flexibility
necessary to make transitions possible. For example, global budgeting
practices should be instituted to allow resources to move between and
among previously allocated budget categories, permitting Medicaid
funding to follow the beneficiaries as they move from institutions to the
community.

22 Medicaid Program, Home and Community-Based Services (HCBS) Waivers, 74 Fed. Reg. 118

(proposed June 22, 2009) (to be codified at 42 C.F.R. pt. 441), available at
http://edocket.access.gpo.gov/2009/pdf/E9-14559.pdf.
23 For a list of villages nationwide, see Beacon Hill Village, Other Villages: Other At-Home
Organizations (2008), http://beaconhilvillage.org/villages.html. New York provides government
support for Naturally Occurring Retirement Communities (NORCs). See FREDDA VLADECK,
UNITED HOSPITAL FUND, A GOOD PLACE TO GROW OLD: NEW YORK'S MODEL FOR NORC
SUPPORTIVE SERVICE PROGRAMS (2004), available at http://www.uhfnyc.org/publications/203833.
24 See, e.g., Disability Advocates, Inc. v. Paterson, No. 03-CV-3209 (NGG), 2009 WL 2872833
(E.D.N.Y. Sept. 8, 2009).
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B. Housing

The Administration recognizes the need to provide community
housing options for individuals leaving institutions. The U.S.
Department of Housing and Urban Development (HUD) will support
community living by providing one thousand housing vouchers for
individuals with disabilities transitioning from institutions to community-
based living arrangements, and three thousand vouchers for non-elderly• .25
individuals with disabilities. HHS and the Department of Justice will
coordinate their efforts to ensure targeted, effective enforcement of the
integration mandate under the ADA and Rehabilitation Act. 26  At the
same time, the Administration included approximately $140 million in
the American Recovery and Reinvestment Act to support independent
living centers across the country. 2 7

Efforts to update fair housing laws through regulatory and
legislative measures will be crucial to preventing the conditions that
force people into institutions. Currently, newly constructed or altered
federally 
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funded multi-unit housing and into single-family and townhome housing
would substantially improve the ability of people with disabilities to
remain in the community. Generally, visitability requires a zero-step
entrance, 32-inch doors and 36-inch hallways, and a bathroom on the
main floor that is large enough to accommodate a wheelchair. 32 Several
states and cities have put in place visitability requirements Several
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constructed since 1991. 37  Although FHAA applies to all units in a
facility, the accessibility requirements of FHAA are minimal. FHAA
requires all common areas to be accessible; doors to be thirty-two inches
wide; at least one accessible route into and through the unit; light
switches, outlets, and thermostats in accessible locations; reinforcements
in bathroom walls to allow subsequent installation of grab bars; and
kitchens and bathrooms large 
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removal of architectural and transportation barriers. 45

In new, large, multi-unit private housing projects, FHAA could be
amended to require a percentage of units to incorporate accessibility,
perhaps modeling or improving on the Uniform Federal Accessibility
Guidelines. Again, meaningful tax or financial incentives may offset
additional costs and potentially create economic incentives for builders
and owners.

Additional tax and other financial incentives may be provided to
housing providers who go beyond FHAA requirements by providing
greater accessibility in covered units, providing accessibility to units that
are not covered, or incorporating accessibility in renovations. Such
front-end incentives may save the government money by reducing the tax
deductions (as medical expenses) given to individuals who have to
modify their homes to accommodate their disabilities. Such retrofits
typically are more expensive than the cost of incorporating accessibility
during construction or renovations.46

Finally, the federal government should find ways to help people
modify their pre-FHAA homes when necessary to accommodate a
disability. The substantial retrofit costs associated with inaccessible
housing, if placed solely on individuals with disabilities, will continue to
force people to impoverish themselves and move into nursing homes and
onto government benefits. By focusing on cost-effective accessibility at
the front end of the construction process, and by assisting people to
remain in their homes (where they can remain independent and self-
sufficient, instead of seeking government support in institutions), the
government serves not only its humanitarian and civil rights interests, but
also its own financial interests as well as those of housing developers.

The federal government needs to play a central role in facilitating 315.4 Tm (rights )Tj
10.6 0 0 11 366 31510.3 0 0 11 413 479.
1volunt 0 0 11 333 328. Tm (inst13 46sh )Tj
l0.6 0Tr /F5 1 Tf91 454.8 Tm (its13 46sh )T0 0 11 177 353.5 Tm (fin13 46sh )T 0 0 11 248 491.9 Tm (5in13 45)Tj
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special education services under IDEA. 55  Full funding of special
education services will allow students with disabilities to be educated
alongside their peers and learn on a level playing field. As a result, they
will be able to pursue meaningful education and meaningful work and
rely less on public benefits.

D. Employment

A part of deinstitutionalization that is rarely addressed is the
segregated employment system in which many people with mental and
intellectual disabilities are required to work. These segregated sub-
minimum-wage programs, often referred to as sheltered workshops, pay
people with disabilities below minimum wage, often for fully-productive
work. 56 The nature of these segregated programs conflicts with the basic
disability rights principles of integration and fairness.

In one of the largest national empirical studies of sheltered work
settings, Peter Blanck and his colleagues found that these programs
include a significant proportion of people with disabilities who are
capable and desirous of working in integrated competitive work
settings. 5 7  Moreover, as news coverage demonstrates, these programs
are vulnerable to abuse. 58  The federal government should increase
oversight of segregated employment programs to stop fraud and abuse.
More importantly, the government should reconsider the role of
segregated sub-minimum-wage programs and shift to appropriate
programs supporting integrated employment and entrepreneurship.

Anti-discrimination in employment of people with disabilities is a
major focus of the ADA. Still, the overall employment rate of people
with disabilities remains unacceptably low. 59 The Administration is

DISTRIBUTION (2009), http://febp.newamerica.net/background-analysis/individuals-disabilities-
education-act-funding-distribution (American Recovery and Reinvestment Act provides an
additional $12.2 billion for IDEA implementation by states over two years, temporarily raising the
federal contribution to just over 30%).
55 Fact Sheet, Obama '09, Barack Obama and Joe 
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unlikely to pursue a legislative strategy to change the requirements of the
disability rights laws because of the recent passage of the ADAAA. The
Administration has numerous non-legislative opportunities to shape
disability rights and other laws regarding employment.

The Administration may take a strong role in interpreting the law.
For example, the Equal Employment Opportunity Commission (EEOC),
Department of Justice, and Department of Transportation have authority
to issue regulations interpreting the definition of disability under the
ADAAA.

The ADAAA was enacted in response to judicial narrowing of
disability rights protections. 6 1 Following the Supreme Court's decision
in Sutton v. United Air Lines, Inc.,6 2 and its companion cases, 63 lower
courts read the definition to exclude people who took medication or used
equipment (i.e., "mitigating measures") to function, such as those with
diabetes and people who use glasses. 64  Courts further limited the
definition of disability to exclude people with episodic impairments, such
as asthma and epilepsy, because these health conditions were
substantially limiting only part of the time. 6 5 The courts also narrowed
the definition to exclude people with learning disabilities who worked
hard and succeeded despite their disabilities because they were compared
to the average person, not the average person in their circumstances.%6

The Supreme Court, in Toyota Motor Manufacturing, Kentucky,
Inc. v. Williams,67 added a requirement that to be considered a major life
activity, an activity must be of "central importance" to most people's
daily lives. 68  This led to the exclusion form coverage of people with
significant impairments, such as difficulty lifting, because courts held the
activities affected by such impairments (for example, grocery shopping
or child care) were not important enough to be covered by the law.

These people were excluded because the courts decided their life
activities were not "substantially limited" enough to deserve protection,
even though their employers might have discriminated against them

Statistics from the Current Population Survey, http://www.bls.gov/cps/cpsdisability.htm (last visited
Oct. 30, 2009). For a study of disparities in employment between workers with and without
disabilities, see Lisa Schur, Douglas Kruse, Joseph Blasi & Peter Blanck, Is Disability Disabling in
all Workplaces? Workplace Disparities and Corporate Culture, 48 INDUS. REL. 381 (2009).
60 ADA Amendments Act of 2008, Pub. L. No. 110-325, § 6(a)(2) (2008).
61 Id. §§ 2(a)(4)-(7), 2(b)(2)-(5).
62 527 U.S. 471 (1999).
63 Albertson's, Inc. v. Kirkingburg, 527 U.S. 555 (1999); Murphy v. United Parcel Serv., Inc., 527

U.S. 516 (1999).
64 See, e.g., Greenberg v. Bellsouth Telecomm., Inc., 498 F.3d 1258 (1 1th Cir. 2007); McPherson v.
Fed. Express Corp., 241 Fed. App'x. 277 (6th Cir. 2006).
65 See, e.g., Equal Employment Opportunity Comm'n v. Sara Lee Corp., 237 F.3d 349 (4th Cir.
2001); Rhoads v. Fed. Deposit Ins. Corp., 257 F.3d 373 (4th Cir. 2001).
6 Wong v. Regents of the Univ. of Cal., 410 F.3d 1052 (9th Cir. 2005).
67 534 U.S. 184 (2002).
68Id. at 198.
69 See, e.g., Mack v. Great Dane Trailers, 308 F.3d 776 (7th Cir. 2002).
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because of their impairments. In essence, the courts disregarded the
civil rights model on which the ADA was based. This model is premised
on the idea that barriers to access for people with disabilities are not the
necessary result of their medical conditions, but often are the result of
societal assumptions and decisions to exclude people with disabilities. 7 1

Instead, these courts relied on a medical or charity model in which
coverage is determined by the on on 
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in the past, such as reaching, sitting, and interacting with others. 80 The
EEOC has previously issued guidance indicating that these are major life
activities, but regulations will be given greater deference by courts than
mere guidance. The proposed regulations will include the "major
bodily functions" listed in the ADAAA, and also add functions of the
hemic, lymphatic, and musculoskeletal systems, which were previously
included in the definition of "impairment." 82

The proposed regulation would make clear that if a person's
impairment restricts a major life activity, the activity need not be of
central importance to most people's daily lives. The regulations would
make clear the major life activity (for instance, lifting) is sufficient
without adding a laundry list of practical implications of the disability. 83

Thus, the regulations would overturn the Supreme Court's decision in
Toyota v. Williams.

8 4

The proposed regulation would provide a list of impairments that
will usually be found to be substantially limiting, including blindness,
deaffiess, intellectual disabilities (formerly called mental retardation),
partially or completely missing limbs, mobility impairments requiring
the use of a wheelchair, autism, cancer, cerebral palsy, diabetes, epilepsy,
HIV and AIDS, multiple sclerosis and muscular dystrophy, major
depression, bipolar disorder, post-traumatic stress disorder, and
schizophrenia. 8 The regulation would clarify the analysis of "working"
as a major life activity. The prior regulations provided that a person
was substantially limited in working onliy if she were excluded from a
class of jobs or a broad range of jobs. The new regulation would
instead focus on whether the person is unable to do the "type of work" at
issue. 88

The proposed regulations thus attempt to address the major areas of
confusion around the definition of disability and require courts to focus
on the issue of whether discrimination occurred, rather than on the
preliminary issue of whether the plaintiff is disabled. However, to the
extent the EEOC's proposed regulations, when finalized, go beyond what
the ADAAA specifically requires, courts may challenge their validity
and refuse to defer to them.

In Sutton, the Supreme Court rejected the three administrative
agencies' position that mitigating measures were not to be considered in
assessing the substantiality of a person's limitations because it found

80 Regulations to Implement the Equal Employment Provisions of the Americans with Disabilities

Act, As Amended, 74 Fed. Reg. 48431, 48440 (proposed Sept. 23, 2009) (to be codified at 29 CFR
pt. 1630).
81 Matczak v. Frankford Candy & Chocolate Co., 136 F.3d 933, 937 (3d Cir. 1997).
82 74 Fed. Reg. 48431, 48440.
83 U.S. Equal Employment Opportunity Comm'n, supra note 72.

534 U.S. 184 (2002).
85 74 Fed. Reg. 48431, 48441.
86 Id. at 48442.
8' 29 C.F.R. § 1630.20)(3).
88 74 Fed. Reg. 48431,48442.

2009)
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those regulations "an impermissible interpretation of the ADA." 89 To
the extent EEOC regulations create potential inconsistencies with the
statutory language, they may be subject to similar treatment. For
example, the proposed regulations provide a list of disabilities presumed
to be protected. However, such a list must not conflict with the
legislative language requiring an assessment "with respect to an
individual," 9 1 which the Supreme Court has read to require an
"individualized inquiry."' 92

Similarly, the proposed regulations address the Supreme Court's
finding that major life activities are only those that are "of central
importance to most people's daily lives."93  The EEOC's proposed
rejection of that requirement may be subject to challenge because that
requirement was not explicitly addressed by the ADAAA's text.
However, all of the EEOC's proposed regulations could be justified
interpretations of the ADAAA's overarching mandate to interpret the
meaning of "substantially limits" less stringently than the agency's and
the courts' previous approaches.

The Administration has the opportunity to play a central role in
enforcing disability rights laws in hiring. The Administration may
employ new tools, such as employment testing strategies, to find, stop,
and prevent disability discrimination. Disability-based hiring
discrimination often cannot be uncovered by an individual applicant.
Typically, no reason is given for a failure to hire. Moreover, the
statistical size of the disability applicant pool is not large enough to form
a basis for a discrimination finding on the basis of disparate impact. 94

The Administration, through the EEOC, has the appropriate
resources to investigate and uncover hiring discrimination and other
denials of services through a testing program. Such a testing program
could be implemented by submitting matched applications or resumes to
employers of applicants with and without disabilities, but with similar
qualifications. The EEOC should consider pursuing class-wide
enforcement actions when appropriate. Class actions have been used
effectively in Title II and Title III cases, but are rarely used in Title I
cases. 96  Such class actions may more effectively challenge
discriminatory workplace norms; encourage employers to adopt broader
policies regarding hiring, inclusion, and accommodation; and reach
disparate 
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The Obama Administration may further improve enforcement of
the ADA and other disability laws by increasing collaboration among its
different program and enforcement agencies. For example, many people
applying for Social Security benefits are prevented from working by
discrimination, including employers' refusals to provide
accommodations. As in the Supreme Court case Cleveland v. Policy
Management System Corp.,98 employment discrimination (e.g., failure to
accommodate) often results in an individual being unable to work and
qualify for government benefits. Yet people do not understand that they
may pursue their discrimination claim. Collaboration between the Social
Security Administration and the EEOC may empower people applying
for government benefits to enforce their civil rights, regain employment,
and end their reliance on government benefits.

E. Access to Goods, Services, and Technology

Because of limitations on private enforcement of Title III of the
ADA discussed below, it is essential for the Department of Justice to
play a lead role in Title III enforcement in public accommodations. The
Department of Justice has previously taken a strong role in Title II
enforcement against state and local governments, through complaint
investigation, litigation, 

Access (a )Tj
10511 396ir3l.5 0 0 11tion, 
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society must be prepared to ensure that everyone has access to the
mechanisms of electronic communication, information, and
interaction.100  The Administration has expressed a commitment to
increasing access to digital information. 101 Through its responsibilities
under Section 508 of the Rehabilitation Act, 102 the Administration has an
opportunity to take the accessibility requirements for technology
seriously.

As a major purchaser of information technology, the federal
government has a leadership role to play in insisting that electronic,
information, and communications technologies are accessible to people
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"place" to be a physical location.' 0 8 Therefore, some websites offered
by physical businesses and websites offered by internet-only businesses
are inaccessible to people with vision, hearing, and other sensory
disabilities. 10 9  Similarly, the "place" requirement has been used to
exempt insurance policies from nondiscrimination requirements. 110 The
Administration needs to clarify, through regulations by the Department
of Justice, that the "place" requirement does not limit nondiscrimination
and accessibility requirements to physical locations, and that the internet
and other electronic communication mechanisms are covered by Title III
of the ADA.

The Administration also needs to bolster enforcement action against
places of public accommodation, as well as libraries, universities, and
government agencies, that provide inaccessible websites or use other
inaccessible electronic technology. To date, the government has left
open the possibility that these entities could comply with the effective
communication requirements of the ADA by providing the same
information through other means (for example, staffed telephone lines or
alternative formats). 

1 1

Apparently relying on this possibility, many covered entities have
not made their websites and other technologies accessible, choosing
instead, to believe no one with a disability will access the technology.
Thus, for example, six colleges and universities recently adopted the
Kindle DX electronic book reader for their students, even though the
reader is not accessible for individuals who are blind. 112  Numerous
public libraries have begun offering online electronic books through
Adobe Digital Editions, though the software does not provide text-to-
speech and is incompatible with screen reading software used by blind
people. 113

The U.S. Departments of Justice and Education, among others,
need to make clear this loophole does not exist. In fact, the 24-hour,
immediate, at-home access to information online is not equivalent to
alternative "special" programs for accessibility. Such special requests
for alternative formats generally involve long delays and inferior

108 Access Now, Inc. v. Southwest Airlines Co., 227 F. Supp. 2d 1312, 1318 (S.D. Fla. 2002).

109 Blanck, supra note 100.
"0 Parker v. Metro. Life Ins. Co., 121 F.3d 1006, 1010-14 (6th Cir. 1997).

I U.S. DEP'T OF JUSTICE, ACCESSIBILITY OF STATE AND LOCAL GOVERNMENT WEBSITES TO

PEOPLE WITH DISABILITIES 1 (2003), http://www.ada.gov/websites2_prnt.pdf.
112 See Press 
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products. Because there exists technology that can make electronic
information accessible, covered entities should not be allowed to provide
ineffective and unequal communication methods to individuals with
disabilities.

F. Participation of Individuals with Disabilities

The Administration has a key role to play in shaping the federal
government so that it respects and upholds the individual rights of people
with disabilities. After years of judicial appointments reflecting activist
states' rights or anti-government agendas, many in the judiciary are
resistant to recognition of individual rights. Disability rights have
arguably been narrowed more 
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III. FUTURE OF PRIVATE DISABILITY RIGHTS ENFORCEMENT

Individual and organizational lawsuits by private plaintiffs,
represented by private attorneys, in nonprofit organizations and in private
practice, are an important part of the enforcement of the disability rights
laws. However, barriers inhibit the private enforcement of disability
rights law. For example, the ADA does not provide for economic
damages aainst Title III private entities that discriminate against their
customers. Therefore, individuals with disabilities who experience
discrimination often are not compensated for their injuries.ll7 Without
the possibility of compensation, individuals with disabilities may be
hesitant to go through the difficulties, delay, and expense of pursuing
litigation. Judicial decisions under the ADA, IDEA, Section 504 of the
Rehabilitation Act, and the Fair Housing Act, have made it difficult to
enforce those laws privately. 118

Because damages are unavailable under Title III, contingency fee
arrangements are not a viable mechanism for disability rights plaintiffs to
pay for attorneys. Therefore, it is essential that attorneys' fees and costs
be recoverable from defendants through fee-shifting when the plaintiff
prevails. 119 Fee-shifting provides support for private plaintiffs and their
attorneys to act as "private attorneys general" to enforce the public
interest in stopping discrimination. Without fee-shifting, individuals
with disabilities are forced to pay for attorneys to enforce 
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cases. Disability rights attorneys have opportunities to shape the practice
and the substance of disability rights law. They, of course, owe it to
themselves and the community to bring strong cases and pursue them
vigorously.

Disability rights attorneys must also support each other, share
knowledge, and expand the advocacy community. To effectuate that
supportive function, leading disability rights attorneys nationwide have
gathered together to create the Association of Disability Rights Counsel
(ADRC).

The ADRC, hosted by BBI, provides an online venue to share
strategies, arguments, and documents through a listserv and a brief bank.
The ADRC provides opportunities for groups of attorneys to work
together on legal issues, such as educational testing and electronic
information technology. It provides a venue to help attorneys identify
effective experts and resources on various disability issues. Thet3sues. 
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those of New York and California, provide protection to a broader range
of people than federal law. 131 



26 Texas Journal on Civil Liberties & Civil Rights [Vol. 15:1

providing opinion letters, statements, or advisories letting covered
entities know that particular actions would violate the law. These offices
may work informally behind the scenes to advise their governments on
the disability rights implications of proposed actions. State attorneys
general may convene hearings, and draft or support legislation bringing
attention to important disability issues. For these reasons, the future of
disability rights enforcement involves greater collaboration and stronger
relationships among private advocates and state and local government
enforcement agencies.

State and local governments also often have commissions or
councils representing the disability community. 137 These commissions
may express the disability community's perspective to local government
officials, and they may express a local government's perspective rights 
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retention. 138 In addition, the interaction between "qualified" and "direct
threat" will have to be explored. Some cases raise the question of
whether functions that exist for the safety of the employee (e.g., ability to
evacuate and job rotation to avoid repetitive motion injury) should be
addressed as essential functions in the qualification determination or as
indications of risk in the direct threat analysis. 139  This distinction is
important because it affects the allocation of the burden of proof.

The need for, and proper impact of, expert testimony in the direct
threat analysis will be an important issue for courts. For example, courts
considering a direct threat defense may permit employers to rely on their
internal experts for assessment of risk, require that such experts meet
objective standards of expertise, require some level of consultation with
independent experts, or require employers to achieve the "correct"

140
answer.

In addition, the question of whether an accommodation is
reasonable will arise more often. Questions to be addressed include how
the determination of "reasonableness" differs from that of "undue
burden," and how different burdens and standards of proof will be
applied. All the circuits require that the plaintiff bear the burden of
production by identifying a possible accommodation.' 4 1 In some
circuits, the defendant must then prove the proposed accommodation is
unreasonable or poses an undue burden.142 In other circuits, the burden
of identifying and proving reasonableness is on the plaintiff. 143  In
determining reasonableness and undue burden, courts will have to
address the relevance of net cost, as well as whether, and how, cost-
benefit analysis should be applied. Recent research indicates that both
direct and indirect costs, as well as direct and indirect benefits, should be
considered in assessing reasonableness and undue burden. 144

138 Compare Johnson v. K-Mart Corp., 273 F.3d 1035 (11 th Cir. 2001) (former employee may be

qualified), with Weyer v. Twentieth Century Fox Film Corp., 198 F.3d 1104 (9th Cir. 2000) (former
employee is not qualified).
139 See Turner v. Hershey Chocolate USA, 440 F.3d. 604, 613-14 (3d Cir. 2006) (jury question

whether participation in job rotation program to reduce repetitive motion injuries is essential
function); U.S. Equal Employment Opportunities Comm'n. v. E.I DuPont de Nemours & Co., 406
F.Supp.2d 645, 657 (E.D. La. 2005), aff'd in part and rev'd in part, 480 F.3d 724, 730 (5th Cir.
2007) (ability to walk in case of emergency evacuation not an essential function).
140 See Echazabal v. Chevron USA, Inc., 336 F.3d 1023 (9th Cir. 2003); see also discussion in
BLANCK ET AL., supra note 9, at 286(5).
141 See, e.g., Reed v. LePage Bakeries, Inc., 244 F.3d 254, 258 (1st Cir. 2001).
142 Id. This approach is adopted by the First, Second, Third, Eighth, and Tenth Circuits. See, e.g.,

Borkowski v. Valley Central Sch. Dist., 63 F.3d 131, 138 (2d Cir.1995) Walton v. Mental Health
Assoc., 168 F.3d 661, 670 (3d Cir.1999); 
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Research regarding the first decade of ADA enforcement indicates
defendants prevailed at trial in 93% of ADA cases. 145 When these pro-
defendant decisions were appealed, the defendants prevailed on appeal in
84% of cases. Plaintiffs prevailed at trial in only 7.3% of cases and on
appeal of pro-plaintiff cases, plaintiffs prevailed only 52% of the time. 146

In 2008, the American Bar Association conducted a survey
indicating that defendants prevailed in nearly 98% of cases (i.e., before
the effective date of the ADA Amendments Act). 147 During the same
period, plaintiffs prevailed in 24% of EEOC complaints.14 8  Many of
these cases were based on narrow interpretations of the definition of
"disability."' 149  Therefore, results may change after the ADAAA.
However, many were decided on narrow readings of the questions raised
above-whether individuals are qualified, job functions are essential,
accommodations are reasonable, risks are significant, or hardship is
undue. 15

According to Professor Ruth Colker, courts frequently "substitut[e]
their own normative judgments [on these issues] for 
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depending on whether it is implemented as merely a technical standard,
or recognized as a roadmap for transformation. The Convention
reaffirms our international societal core values of respect for dignity,
autonomy, independence, nondiscrimination, participation and inclusion,
respect for difference and diversity, equality of opportunity, accessibility,
and equality. For the first time, it commits the international community
to apply those core values to the disability community. The Convention
forces the international community to recognize that our treatment of
people with disabilities contradicts our core values. Substantively, the
Convention adopts and adapts general human rights norms to the
disability context. It elaborates a theory of equality and justice, and
amplifies and clarifies the rights to ensure they are equally effectively
available to people with disabilities. 165

International disability rights will be achieved progressively, not
necessarily immediately. Achieving these rights will require a dynamic
of change and a pace of change that is both meaningful and measurable.
To that end, procedurally, the Convention establishes a new treaty
body-the Committee on the Rights of Persons with Disabilities-to
assess state performance and process individual or group complaints. 166

The Convention also creates a Conference of States Parties to
exchange policy perspectives on subjects relevant to the Convention. 167

This may become the clearinghouse in the world on disability law and
policy. Equally important, the processes called for by the Convention
will transform the current processes that have led to ineffective and
discriminatory laws on disability issues. For example, because of Article
4 of the Convention, which requires active engagement of government
with people with disabilities, people with disabilities must now be
included in the law-making process. Similarly, Article 33 requires a
focal point for disability responsibility, authority, and internal monitoring
by an independent body in active consultation with people with
disabilities.

The growing international partnerships among the United States,
the European Union and European countries, South American countries,
Israel, Australia, Japan, and national and international organizations,
such as BBI and the World Bank's Global Partnership on Disability and
Development (GPDD), will help to implement the procedural and

165 GERARD QUINN & THERESIA DEGENER, U.N. HIGH COMM'N. ON HUMAN RIGHTS, Human Rights

and Disability: The Current use and future potential of United Nations human rights instruments in
the context of disability 13-29 (Feb. 2002), http://www.nhri.net/pdf/disability.pdf.
'66 UN Enable: Rights and Dignity of Persons with Disability, UN Convention 
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substantive transformation of disability rights law and policy across the
globe.

Espousing the concept of freedom is a primary interest of the
United States. The United States has been a leader in the development of
the civil rights perspective of disability issues, but it has room to improve
its disability rights perspective. By joining the Convention, the United
States may internalize the best international disability-related values and
externalize its own disability-related values. By joining and participating
actively in the Conference of States Parties and the Commission on the
Rights of Persons with Disabilities, the United States may ensure the
Convention is used effectively to create a new space for discussion and
development of disability rights, both at home and internationally.

VII. CONCLUSION

Many stakeholders, such as federal agencies and legislators, state
legislators and government leaders, disability organizations, private
attorneys, international governments and organizations, and individuals
with disabilities, have important roles to play in the future of disability
advocacy. What that future will be depends on stakeholders working
together toward a shared vision of inclusion, equal opportunity in
society, and a renewed commitment to "The Right to Live in the World."

2009)




