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What about a Disability Rights Act for Canada? 201 

fields is examined: disability studies, law and hu 
man rights, political science, and public and social 

policy. The basic question under consideration is: 

What is the impact of disability rights legislation 
on accessibility for persons with disabilities to a 

range of services addressed by such laws? Given 

the significance of federalism for what could be in 

a Canadian statute on the rights of persons with dis 

abilities, the question of intergovernmental relations 

is also considered. 

Canada shares with Australia, the United States, 
and the United Kingdom the fundamental features 

of being a liberal democracy with a market econ 

omy and a liberal welfare-state regime. In brief, 

prevailing policy-making emphasizes individual 

and family responsibilities along with modest levels 

of public provisions to persons with disabilities, 

supplemented by private and charitable services. In 

all four countries, the history of disability is a chron 

icle of stigma, pity, and fear toward people with 

various impairments, disfigurements, or functional 

limitations. Disability programs have developed 
as add-ons to other general programs, over the 

course of many decades, with the consequence that 

disability is inconsistently defined, and frequently 
ill-defined, in various areas of public policy. One 

result of this lengthy and ad hoc development in 

programming is the often tense interplay between 

medical, economic, and social approaches to dis 

ability. In all four countries as well there are active 

disability movements at local and national levels, 
often deploying a rights discourse in framing issues 

of disablement and advancing claims for social 

change (Barnes 2000; 
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recognition of "the need to combat the discrimina 

tion imposed by a disabling environment" that 

includes architectural, attitudinal, and communi 

cation barriers, and the need to regard disability 
more broadly than bodily impairments and personal 
limitations (Hahn 2002, 171). 

Who is and who is not covered is a prominent 
theme in the literature on the ADA in the United 

States (Koening 1998; McGuire 1994; Percy 2000). 

Campbell (1994, 134) offers a useful and critical 

entree to this when she writes: 

Disabled persons are not a homogeneous group 
with common needs and equal social power. 
The disability community is not immune from 

the same stereotypical attitudes about differ 

ent disabilities that affect the non-disabled 

community; there is a hierarchy of disabilities 

within the community itself, and people with 

mental illness are generally among the most 

stigmatized even among those with disabilities. 

Since the ADA exists in such a stratified society, 
even within the disability community the subtext 

of the ADA legislation reveals stereotypes and 

discrimination. 

Thus, Campbell shows how provisions of the ADA 

to do with rights to equal opportunity dispropor 

tionately underprotect people with psychiatric 
disabilities. Research has also found that people 
with visual impairments rate the effectiveness 

of the ADA consistently lower than people with 

hearing and mobility impairments, who are more 

positive about the American legislation (Hinton 
2003; Tucker 1997). 

Daly (1997) examined the ADA in relation to the 

"doubly disadvantaged," that is, those with a poor 
education and poor job skills plus a disability. She 

estimated that as of the early 1990s, about 39 per 
cent of Americans with disabilities were so doubly 

disadvantaged. Will the ADA assist all Americans 

with disabilities then? Daly offered a mixed prog 

nosis, being 

cautiously optimistic about the ADA's abil 

ity to maintain employment in the short run 

among those who become disabled during their 

work life. However, we must be less sanguine 
about the long-term prospects for the doubly 

disadvantaged. While the ADA can tear down 

disability-related barriers, it cannot encourage 

employers to hire or keep employees whose skills 

prohibit them from performing the job. (116) 

Studdert and Brennan (1997) examined the extent 

to which the ADA protects people living with HIV 

infection and AIDS against discrimination. While 

the ADA intended 
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exclude or limit a law of a state or territory relating 
to disability anti-discrimination that is operating 

concurrently. This provision is a standard one in 

intergovernmental relations and in this case re 

flects the fact that most states and territories had 

anti-discrimination laws about disability before 

this Commonwealth law came into effect. Unlike 

the 
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community and on the disability community's links 
with government. 

The 1995 Disability Discrimination Act reopened 
internal divisions and brought to an end the 

uneasy coalition between organizations of and 

organizations for disabled people. The former 

opposed the legislation as too weak and un 

enforceable. In contrast, [several] organizations 

for disabled people ... agreed to work with the 

government to implement the new law. (Barnes, 
Mercer, and Shakespeare 1999, 163) 

McGuire (1994) made a similar point regarding the 

impact of the Americans with Disabilities Act on 

the disability community in the United States as a 

collective community. 

The Disability Discrimination Act 2005 sought 
to address a number of these limitations. The DDA 

2005 added the areas of transport and rail vehicles 

(exempted from key sections of the DDA 1995), 
new duties of "disability equality" upon public au 

thorities, and provisions regarding discriminatory 
advertisements, group insurance, private clubs and 

similar associations of 25 members or more, housing 
and commercial premises, and general qualifica 
tion bodies such as professions. The 2005 law also 

sought to clarify and modestly expand the meaning 
of disability, adding cancer, HIV infections, and 

multiple sclerosis to the statutory definition, thereby 

extending coverage to an additional 250,000 people. 

According to the Blair government, the DDA 2005 

represents "the most far-reaching programme of dis 

ability rights legislation that any European country 
has so far put in place" (Office for Disability Issues 

2006, 4). 

The UK Equality Act 2006 provided for establish 
ment of the Commission for Equality and Human 

Rights (CEHR); to do so, the Equal Opportunities 
Commission, the Commission for Racial Equal 

ity, and the Disability Rights Commission were 

dissolved. The CEHR took over the work of the 

Disability Rights Commission in October 2007. 

Establishment of the CEHR moves British prac 
tice closer to the Australian (and Irish) model of a 

multidimensional rights body rather than a series of 

specific commissions for different social groups and 
forms of discrimination (as found in such countries 
as the Netherlands, New Zealand, and Sweden). Like 
the Australian model, too, the new British commis 
sion has a division devoted to disability matters. 

Some Lessons 

What do we learn from this inquiry into laws that 

promote the rights of persons with disabilities? Is 

there a single leader on legislating rights to access 

for people with disabilities? An American law pro 
fessor who wrote the original draft of the Americans 
with Disabilities Act has observed: "The of Australian s ike sQ riminights DQ ̾DN ere Is or clarify 
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similar problems of fragmented policies and 

program systems in the disability domain. These 

problems seem inherent in the history of liberal 

welfare states with market capitalist economies that 
are influenced significantly by medical knowledge 
and authorities (Barnes, Mercer, and Shakespeare 
1999; Foodrill and McCabe 2009; Goggin and New 
ell 2005; Hahn 2002; Haveman and Wolfe 1999; 
Prince 2009; Thomas and Gostin 2009). 

In view of this tendency in policy outcomes, a 

fifth lesson is to strive for a composite of valued 

practices in the legislative domain. These practices 
appear to include the following elements: 

one or more laws that address a wide range of 

rights and responsibilities (civil, economic, 

legal, economic, and social/cultural); 

meaningful input at the formulation stage to 

elicit support from disability groups, families 

and advocates, employers, and service providers 
in public authorities and community agencies; 

links to an overall officially recognized disability 

plan or strategy by the central government based 

upon a social model of disability and citizenship; 

legislative objectives that have measurable indi 
cators and can be linked to data sets for tracking 
results and auditing progress; 

adequate funding of administration and other 

functions; 

support for citizen and community-based 

advocacy; 

phase-in over a limited number of years of full 

range of areas covered by the legislation; and 

legally enforceable duties on public authorities 

and private entities to promote access and equal 

ity, raise public awareness, and protect the rights 
of people with disabilities. 

While far from a sufficient response to discrimina 
tion and advancing accessibility, disability rights 
legislation seems a necessary policy initiative in 

light of ongoing barriers and exclusion (Prince 
2004, 2009). 

In Canada's case, ideas about a federal disability 
act are usually framed in terms of positive action 

legislation. This is in contrast to anti-discrimination 

legislation that relies on complaints, the investiga 
tion of individual cases, possibly litigation, and 
court or tribunal orders. Canadian jurisdictions 
already have such legal remedies and mechanisms 
in human rights codes and related legislation. Posi 

tive action legislation, by comparison, is proactive 
and systemic in design with a focus on accessibility, 

mainstreaming, reducing inequalities, and promot 

ing universal design. Core tools of positive action 

include public awareness, procurement and contract 

policies, development of standards, timelines for 

implementation and compliance, and enforcement. 

The potential scope of a federal act includes tele 

communications, interprovincial and international 

transportation, broadcasting, banking, justice, im 

migration, First Nations, tax measures, employment 
in the federal public service and federally regulated 
sectors (about 10 percent of the overall Canadian 

labour force), and various other federal programs, 

services, and institutions. 

A final lesson is that to be meaningful for the 

disability movement 
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the American Academy of Political and Social Sci 
ence 549:53-70. 

Newell, C. 1996. "The 
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