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Introduction

“The uneasy fit of drug addiction and drug testing policies in the
human rights arena’™*

Substance use disorders are pervasive issues across the
world. According to the 2018 World Drug Report that was
published by the UN Office on Drugs and Crime, globally,
around 31 million of the 275 million people who use drugs
suffer from drug use disorders.?






Overview of Stewart v Elk Valley

Stewart examined whether the termination of an
employee can amount to discrimination where the termination is
pursuant to a zero-tolerance — or a “no free accident” — drug
policy that requires the disclosure of addiction issues prior to any
drug-related accidents in the workplace.™ Central to this inquiry
was whether the dismissal of an employee under such grounds
was in contravention of s. 7(1)(b) of Alberta’s Human Rights,
Citizenship and Multiculturalism Act (“the Act”), which prohibits



ISTEWART AND THE STRUGGLE TO ASSESS COMPLAINTS OF WORKPLACE

DISCRIMINATION AGAINST PERSONS WITH ADDICTIONS
|

Administrative Decision: Alberta Human Rights Tribunal
!

Through his union representative, Mr. Stewart brought



* |n other words, is it
impossible to
accommodate the
individual employee
without imposing undue
hardship on the
employer?

First, the Tribunal assessed whether there was prima facie
discrimination. Following the three-factor test for establishing
prima facie discrimination, the Tribunal found that: (1) Mr.
Stewart had established that he had a disability protected under
the Act (i.e., his addiction) and (2) he had experienced adverse
treatment while employed at Elk Valley (i.e., his termination), but
(3) he was unable to establish that his disability was a factor in
the adverse treatment.?® The Tribunal found that though denial is
a part of a drug addiction disability, Mr. Stewart was still able to
choose when and where he used drugs and that he had the
capacity to disclose his drug use.”* As such, the Tribunal found
that Mr. Stewart faced adverse treatment not because of “denial
through drug impairment” but because he chose not to cease his
or disclose his drug use.?® Therefore, the Tribunal found no
prima facie discrimination.?®

Next, though the Tribunal did not find prima facie
discrimination, it nevertheless considered the second step of the
discrimination analysis — which moves the onus onto the
employer to justify that the prima facie discriminatory policy is a
bona fide occupational requirement.?” In other words, the
employer must show that even though a policy or standard is
discriminatory, it is reasonably necessary to accomplish the
employer’s organizational goals and it would be impossible to
accommodate for the employee in a different manner without
causing undue hardship for the employer.”® In this case, the
Tribunal held that Elk Valley would have been able to establish
that it had accommodated Mr. Stewart to the point of undue
hardship.?® Following the three-factor test for establishing the

2 See Stewart AHRC, supra note 19 at paras 118, 120.
24 See ibid at para 120.

25 See ibid at para 122.

26 See ibid at para 154.

% See ibid at para 130.

28 See Meiorin, supra note 22 at para 54.

2 See Stewart AHRC, supra note 19 at 155.
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bona fide occupational requirement, the Tribunal accepted that



accommodation for Mr. Stewart that would not cause undue
hardship for the employer (i.e., factor #3). This portion of the
analysis brings forth concerns of how individual rights can be
protected when balanced with safety-related organizational
goals. The Tribunal’s conclusion seemingly restricted the forms of
accommodations that could be available to Mr. Stewart, given
its acceptance and prioritization of Elk Valley’s safety goals.
Some of these reflections were considered in the subsequent
appellate decisions. Nonetheless, the Tribunal’s decision was






surrounding addiction, which can “sometimes impair the ability
of courts and society to objectively assess the merits of [persons

with addictions’] discrimination claims”.*®

At the first step (prima facie discrimination), Justice
Gascon found that the automatic termination of an employee in
breach of a drug policy places a disproportionate burden on
persons suffering with addictions and is prima facie
discriminatory.*” Justice Gascon pointed out that the Tribunal’s
determination that Mr. Stewart had some control over his choice
to use drugs and that Elk Valley’s policy essentially treats
persons with addictions and those using recreational drugs the
same is an inappropriate reliance on formal equality
principles.*® Indeed, Canadian courts have shifted the
discrimination analysis from a focus on formal equality — i.e., the
view that treating everyone through “neutral”” policies avoids
discrimination — to a focus on substantive equality.*® The
principles of substantive equality understand that in order to
achieve true equality, policies need to accommodate for the
unique needs of individuals who may be disproportionately
burdened by “neutral” policies.*® Justice Gascon also criticized
the Tribunal’s assessment of Mr. Stewart’s capacity to comply
with the policy and its determination that his addiction was not a
factor in his termination (i.e., factor #3 of the prima facie
discrimination step).”" It is accepted that to some extent,
addiction can impact an individual’s capacity to control their
choices.®® Acknowledging that Mr. Stewart had an addiction
— and therefore had impaired control of his drug use — is
irreconcilable with the determination that it had no impact on his
ability to comply with the policy.>® Even if Mr. Stewart was not
wholly incapacitated by his addiction and maintained some
control over his choices, Mr. Stewart’s addiction was still — to
some extent — a factor in his termination.>*

46 See ibid at para 58.

47 See ibid at para 60.

8 See ibid at para 103.

47 See e.g. R v Kapp, 2008 SCC 41.

%0 See “Jordan’s Principle” (12 December, 2019), online: Government of
Canada <www.sac-isc.gc.ca/eng/1583698429175/1583698455266>.
5! See Stewart, supra note 5 at para 60.

52 See ibid at para 89.

%3 see ibid.

54 See ibid at para 118.
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even after withdrawal symptoms have ceased to manifest.®® In
recent years, researchers have focused on theories examining
the particular neuroadaptations that can occur after prolonged
drug use that may specifically explain the persistence of drug
addictions.®” While researchers have been able to identify
specific neural changes, it is important to note that drugs of
abuse are classified into a variety of categories, all of which
have diverse behaviour and neuropharmacological properties.®®

| -



frightening.” There can also be shame associated with
acknowledging the harm caused by the individual’s behaviour.”®
Sometimes the psychological distress is not directly related to the
negative consequences of addiction but instead, is related to the
demands that naturally flow from acknowledging the addiction
(e.g., the realization that the individual will need to stop using
drugs
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is involved in executive functions, emotional regulation,
motivation and self-awareness.®® In the same vein, other research
has revealed that persons with addictions show abnormalities in
the rostral anterior cingulate cortex, which is implicated in the
processing of personally relevant information.®® In one study,
individuals with cocaine addictions displayed greater insensitivity
to both predicted and unpredicted losses in laboratory gambling
tasks compared to the control subjects.?® This research speculates
that persons with addictions may continue to consume in the face
of negative consequences because they are unable to process
the personal relevance of those consequences.®®

These perspectives of denial in addiction point to the
difficulty in properly ascertaining an individual’s capacity to
comply with policies like the one in Stewart. While it is true that
the legal inquiry is not the same as the scientific inquiry, it could
be argued that a more nuanced approach is necessary in the
human rights context, where individual rights are at stake.

Stigma Surrounding Addiction

The stigma surrounding addiction was discussed in Justice
Gascon’s dissenting opinion. Justice Gascon identified stigma as
another reason why someone may choose not to disclose their
disability. Despite the pervasiveness of this public health
problem, people with addictions face moral judgement from
society.®” According to the World Health Organization,
addiction to illicit drugs is one of the most stigmatized
conditions.® This is in part due to a misinformed belief that
addiction is a moral failing on the part of the individual rather
than a health issue — th



associated with addiction can be highly distressing and can
result in individuals feeling shame, guilt, anger, rejection, a
sense of worthlessness and of hopelessness — which can trigger
further drug or alcohol use and other risky behaviours.®*

The stigma faced in the work context is particularly acute,
especially since performance and productivity is often prioritized
by employers.®® Indeed, the consequences of long-term
substance use can have negative effects on functioning in the
workplace, including tardiness; sleeping on the job; withdrawal
symptoms; impairment of judgement, concentration, alertness,
perception, motor coordination; loss in efficacy and
productivity.®® Stigma at work can manifest in a variety of ways.
For example, stigma against persons with addictions can result in
discriminatory practices in hiring and promoting.®* It can also
result in inequity in workplace social interactions and policies.®
When persons with addictions face stigma in the workplace, this
can negatively impact their performance, mental health and
career progression.®® While it is difficult to determine the extent
to which stigma will prevent someone like Mr. Stewart from
disclosing his addiction, it is clear nonetheless that workplace
stigma is deterrent and should be considered in human rights
claims.

Ultimately, it is not clear how and to what extent decision-
makers and judges should integrate concepts like the capacity to
comply, denial and stigma into their legal analyses. Perhaps it is
dependent on the particular factual circumstances of a case. The
contrasting opinions in Stewart show that different
understandings of these concepts can lead to strikingly different
conclusions.

Some may say that the majority opinion in Stewart
favours a view of addiction that is incomplete and an
understanding of the concepts of denial, stigma and choice that
lacks nuance. The following section will examine the aftermath of

?1 See Stigmatization of People with Substance Use Disorders, supra note 87 at
1.

2 See ibid at 3.

3 See ibid at 2.

4 See Roche et al, supra note 89 at 172.
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addiction issue should not insulate an employee from disciplinary
actions taken against them."®’

In this case, the arbitrator relied on both the majority and
minority opinions in Stewart but did not arrive at the same final
conclusion as the Supreme Court. In his analysis, the arbitrator
pointed to the fact-specific nature of the majority opinion.*® In
Stewart, the majority emphasized that though it did not find
prima facie discrimination in Mr. Stewart’s case in particular,
under different circumstances, it would still be possible to prove
that an employee’s addiction was a factor in their inability to
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in the employer’s decision to take disciplinary action for breach
of the policy.*" It is possible that this clarification is what
allowed the adjudicators in Humber River and in Sunnyside to
decide differently on a similar set of facts.

In Canadian Pacific Railway v Teamsters Canadian Rail
Conference, the arbitrator requested that the parties provide
supplemental submissions focusing on the principles arising from
Stewart.*?* Similar to in Sunnyside and Humber River, the
arbitrator in this case did not arrive at the same conclusion as
Stewart, despite relying on the principles enounced by the
Supreme Court. This case concerned a locomotive engineer who
was terminated after being involved in an unavoidable collision
while operating a train."* Following an investigation, it was
discovered that the engineer had consumed alcohol while
working."** He was terminated pursuant to his employer’s policy
on alcohol and drug use."”® The engineer’s union brought forth a
complaint to the Canadian Labour Arbitration Board, alleging
that he suffered from an alcohol addiction and that his dismissal
was discriminatory.**® In making his decision, the arbitrator
referred to Stewart but recognized that the decision contained
three differing opinions on how the discrimination test should
have been applied to the same set of facts.**’ At the prima facie
discrimination stage, the arbitrator stated that the case law does
not support the suggestion that prima facie discrimination can
never arise if an employee only discloses their addiction after an
incident.**® While the arbitrator acknowledged that this was
examined in Stewart, he distinguished the factual circumstances
of that case from those in Canadian Pacific Railway.

In these aforementioned cases, it is noteworthy that both
the employers and the complainants relied on Stewart in their
submissions. This is revealing of the varied ways through which
administrative decision-



previously discussed, its holding was the result of fact-specific
reasoning. Therefore, due to the nature of the case and the
principles administration law, the practical effects of Stewart are
perhaps not as consequential as commentators suggested
initially. Nevertheless, for Canadian employers, the
administrative decisions following the release of Stewart adds to
the existing patchwork of jurisprudence that guid
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possible in safety-sensitive contexts.* In fact, safety is often
raised as the basis for establishing undue hardship. However,
the Commission also emphasizes that there is no standard
formula for determining undue hardship and the point of undue
hardship can vary for each employer and organization.™** An
organization with more resources may be more able to
accommodate.™® Employers must also consider the magnitude of
the risk and whether it is possible to move the employee to a
non-.
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Conclusion
|

The Stewart decision sheds light on the challenges faced
by decision-makers examining complaints of discrimination
against persons with addictions in the context of safety-sensitive
workplaces. The balancing of individual human rights with
employers’ duty to ensure a safe worksite is a difficult task. This
is further complicated by the fact that the social and
psychological complexities of addiction are difficult to
understand and to properly integrate into decision-makers’
analyses. This paper offers some insight on how employers can
create addiction-inclusive drug policies and how administrative
and judicial decision-makers can better scrutinize workplace
policies and employers’ organizational goals. Nevertheless, the
assessment of such discrimination complaints will always be a
contextual, fact-specific exercise.
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